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OPINION

Thisis an appeal of the final decree of the Chancery Court of Shelby County, Tennessee,
granting plaintiff/appellant, Jennifer Purcell Thomas (“Wife’), a final divorce from
defendant/appellee, Stephen Alexander Thomas (“Husband™), presenting issues dealing with the
division of marital property, alimony, and child support.

On March 21, 1976, Wife filed a complaint for divorce, and Husband responded with an
Answer and Counterclaim. On December 3, 4, 8, and 9, 1997, a non-jury trial was held on the
origina complaint filed by Wife and the counter-complaint filed by Husband, answers thereto, the
testimony of Wife and Wife' s witnesses, the testimony of witnesses for Husband, exhibitsfiled in
the cause, statements of counsel and the entire record. Husband did not testify at thetrial. At the
end of the trial, counsel for both parties and the court agreed that closing arguments would be
submitted on brief. On January 8, 1998, Wife filed a motion to join Clinton Cecil Thomas,



Husband' s father, as aparty defendant. On June 1, 1998, Wife filed a petition for civil contempt
alleging that Husband was inarrears in hispendentelite support in the amount of $11,725.00 and
that he had not paid any private school tuition for the 1998-99 school year for the parties’ three
minor children. Wife averred that Husband' s failure to pay support and tuition were violations of
the trial court’s orders. On September 21, 1998, the trial court entered an order denying Wife's
motion to join Clinton Cecil Thomas as a party defendant. On October 21, 1998, the trial court
entered afinal decreeof absolutedivorce. On November 10, 1998, the trial court entered an order
correcting aprevious order and dismissing Wife s petition for civil contempt against Husband with
prejudice over Wife's objection. Both parties filed motions to alter or amend the judgment. On
April 5, 1999, thetrial court entered an order on both parties’ motionsto alter or amend, inter alia,
clarifying Wife's award of aimony in solido and the judgment with regard to payment of private
school tuition. Thereafter, both parties filed notices of appeal. This Court entered an order
designating Wife to be appellant and Husband to be appellee.

Wife presents seven issues for review as stated in he brief:

I. Whether the trial court erred in calculating Mr. Thomas' child
support based upon the evidence presented at trial ?

[1. Whether thetrid court erred in dassifying the ownership interest
inLADSasMr. Thomas' separate property pursuantto T.C.A. 8§ 36-
4-121?

[11. Whether thetrial court’ saward of one-half of the future proceeds
inLADS asalimony in solido should be adivision of property, orin
the alternative, a sum certain?

V. Whether thetrial court erred in denying Mrs. Thomas motion to
join Clinton C. Thomas as a party defendant?

V. Whether thetrial court erred in dismissing Mrs. Thomas' petition
for civil contempt with prejudice?

VI. Whether the tria court erred in only awarding Mrs. Thomas
$25,000.00 in attorney’s fees?

VII. Whether the trial court erred in failing to assign the parties
marital liabilities?

Husband presentsissues for review as follows:

|. Whether thetrial court erredin calculating Stephen Thomas' child
support obligation based on $25,000 income where the evidence at
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trial established hisinability to earnincomeinanamount greater than
$20,000.007?

I1. Whether the trial court erred in its classification of the Eaton
Street residence as marital property when it wasacquired inthe same
manner as Stephen Thomas' separate property?

[1l. Whether thetria court erred in the classification and amount of
alimony?

IV. Whether the trial court erred in awarding Jennifer Thomas
$25,000.00 in attorney’ s fees where Jennifer Thomas' need was no
greater than Stephen Thomas' and Stephen Thomas had no ability to

pay?

V. Whether the trial court erred in failing to credit Stephen Thomas
$10,400.00 for the loan he obtained to pay the children’s private
school tuition?

V1. Whether thetrial court erred in refusing to join Clint Thomas as
a third-party defendant where he has no liability or obligation to
either or the parties?

VII. Whether the trial court erred in dismissing Jennifer Thomas's
petition for civil contempt with prejudice?

Sincethis case wastried by thetrial court sitting without ajury, we review the case de novo
upon the record with a presumption of correctness of the findings of fact by thetrial court. Unless
the evidence preponderates against the findings, wemust affirm, absent error of law. Tenn. R. App.
P. 13(d).

Thetrial court made specific findings of facts incorporated by reference into the deaee:

1. The parties married on December 21, 1984, the final separation
occurred on December 26, 1995, the parties lived together in the
marital relationship for eleven (11) years and had been married
thirteen (13) years at the time of trial.

2. The youngest child of the parties, Ivy is, at the time of trid,
developmentally impaired by Williams Syndrome, a genetic disease
that is attributed to neither party, and is likely to remain so.



3. At the time of the marriage, Husband had a history of mental
iliness, sufficiently severe to require confinement in a psychiatric
ward in the year preceding the marriage, had a history of alcohol and
drug abuse and was completely financially dependent on his father,
all of which was known to Wife prior to marriage.

4. Husband suffered both before and throughout the marriage with
boutsof addi ctive behavior and mental illness, and Husband hasoften
required prescription medication.

5. Husband, both prior to and periodically throughout the marriage,
required psychotherapy to deal with his drug and alcohol abuse and
mental illness.

6. Atthetime of trial, Husband’' s prognosis was only fair, and it is
unlikely that Husband will ever sustain gainful employment to the
extent that he is going to make alot of money.

7. At the time of the mariage, Wife was employed as a school
teacher, but, since the birth of the parties first child Grace in March
1985, Wife has not been gainfully employed outside the home but
was a homemaker and parent.

8. Mrs. Thomasmust now devotethe majority of her timeand energy
to the care and upbringing of the parties’ youngest daughter, Ivy.

9. At the time of the marriage, Husband was employed in the mail
room at one of his father’s appliance stores and later doing clerical
work and running errandsfor LADS, aThomasfamily business; after
amonth-long period of confinement in the psychiatric ward in 1989,
Husband decided to complete his college education and attended the
University of Memphis, at his father's expense, and received a
bachelor’ sdegreeinsocial work in 1990 or 1991. After receiving his
degree, he was employed in a juvenile detention center, then as a
technician in a psychiatric ward at St. Francis Hospital, then as a
child abuse caseworker for the Tennessee Department of Human
Services; he resigned his employment as a caseworker for the
Tennessee Department of Human Services following his
institutionalization for drug addiction at the Hazelden Clinicin 1995,
later became employed as a social worker for St. Peter’s Villafor a
short time and had resumed his employment as a technician at St.
Francis Hospital at the time of the separation.



10. Husband has limited employability.

11. Thestandard of living enjoyed by the parties during the marriage
was made possible solely by gifts from Husband's parents, who
provided the house they livein and the cars they drove, who paid
their utility bills, who took them on vacations to Europe and Hawaii,
who paid Husband’ smedical expensesand hisdebtsand whopaidfor
their children’s private education.

12. Following the marriage, Husband' s father provided the partiesa
residencerent free, provided automobilesfor the parties’ usewithout
cost, paid certain of the parties living expenses, and, as the children
of the parties reached school age, paid the expenses of their private
school education until Husband received his collegedegree in 1990
or 1991. Husband' sfather provided him employment and, afterward,
Husband’ sfather continued to subsidizetheparties standard of living
by causing Husband to be paid asalary by LADS, although Husband
was employed full-time elsewhere and preformed no services for
LADS.

13. Inaddition to providing those benefits above-mentioned, each of
Husband’ s parents, in an effort to reduce their taxable estates, made
a practice of making annual gifts to each of the parties during the
marriage in the maximum amount allowable under tax laws, and the
sums comprising these gfts were accumulated and applied to the
acquisition of certain properties owned by Husband's father on
extremely favorableterms, generally at “cost;” it wastheintention of
Husband’ sparentsin making these giftsto confer abenefit upontheir
child and heir, the giftsto Wife being made in consequence of and as
an accommodation to the tax laws.

14. The conveyance of property by Husband' s father to Husband in
exchangefor the accumul ated gifts above-mentioned coincided with
the birth of the children of the parties and theconsequent increasein
the parties’ living expenses, Hushand's father's conveyance to
Husband of his grandmother’s former house in Florida, which had
become rental property, coincided withthe birth of the parties’ first
child Grace, whileHusband' sfather’ s conveyance to Husband of the
commercial rental property on Park Avenue in Memphis coincided
with the birth of the parties’ second child, Ellen, and in making such
conveyanceit wasHusband' sfather’ sintention to provide anincome
stream from which Husband could support his family.
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15. The parties occupied the marital residence located on Eaton
Street in Memphis from the time of the marriage, living there rent
free until 1992, when the property was conveyed and it has been
found that this property is marital property.

16. LADSisaTennessee genera partnership formed by Husband's
father for the exclusive benefit of his four (4) children and was an
outgrowth of Husband' s father’ sindividual activitiesin developing
commercial real property for useby the Tandy Corporation, by whom
Husband' s father had been employed following the sale of his own
businessto the Tandy Corporation around the time of the marriage;
at the time of trial, the partnership owned certain improved real
propertiesand certain securities, and, fromitsinception, the business
of the partnership had always been conducted by Husband’ sfather in
the capacity of General Manager.

17. OB Development Company, Inc. is a Tennessee corporation
formed by Husband' s father for the exclusive benefit of hisfour (4)
children, the sole business of which is the devel opment of a specific
residential subdivision in the State of Mississippi and all of whichis
administered solely by Husband' s father.

18. With the exception of the marital residence, neither party made
any material contribution to the upkeep, preservation and
maintenance of any of the properties acquired by the application of
the accumul ate gifts above-mentioned, and neither party made any
contribution whatever, direct or indirect, to the management,
operation or administration of the business of LADS or OB
Development Company. Inc.

19. Atthetimeof the divorce, the parties had acquired the following
assets using the gift monies from Husband' s father:

a. The marital residence located a 749 Eaton Street,
Memphis Tennessee,

b. Commercial rental property at 3906 Park Avenue,
Memphis Tennessee,

c. Ownershipinterestin LADS, aTennessee General
Partnership;



d. Ownership interest in OB Development, a
Tennessee General Partnership;

e. Note receivable from LADS;
f. Individual Retirement A ccount of Stephen Thomas.

20. All of the above-mentioned assetswere accumulated during the
marriage.

21. All decisions concerning the acquisitions of properties in
exchange for the accumulated gifts above-mentioned, al decisions
concerning the formation, operation and administration of the
businessof LADS and OB Development Company, Inc. were made
by Husband' s father.

22. At the time of the sepaation, the parties household income
consisted of Husband's eamings as a technidan at St. Francis
Hospital, monthly rental income from the Park Avenue property,
monthly distributions of profits by LADS and a monthly salary paid
by LADSto Husband, for which Husband rendered no services, and,
with the exception of Husband'’ s earnings above-mentioned, none of
theincome was produced by any effort on the part of either party, nor
wasany property which produced income acquired by or through any
effort on the part of either party; as between Husband and hisfather,
any and all decisions affecting continuation of the income stream
from LADS were made by Husband' s father.

23. At the time of the trial, neither party owned or controlled any
liquid assets. Husband's father declined to make any further
distributions of cash to Husband or to Wife, or to Husband which
might benefit Wife.

24. Wifeenjoyed, during themarriage, astandard of living measured
by the Husband's father rather than the Husband. Wife knew or
should have known at the time of the marriage that Husband was
substantially impaired in his abilities as a breadwinner.

25. Stephen A. Thomas [Husband] conspired with Clinton C.
Thomas [Husband' s father] and dissipated the marital estate in the
amount of $67,000.

Thetrial court ordered in pertinent part:



b. Asadivision of marital property, pursuant to T.C.A. 8§ 36-4-121,
Wife shall be awarded the Eaton Street property which isthe marital
residence, and one-half (¥2) of Husband’'s IRA account at Union
Planters Bank.

c. Asaimony insolido, Wifeshall be awarded thecommercial rental
property on Park Avenue, Memphis, Tennessee. As additional
aimony in solido, Wife is awarded one-half (¥2) of Husband's
proceeds from his distribution of profits from LADS for a period of
ten (10) years.

d. Husband's portion of the Individual Retirement Account in the
amount of $10,076.10 shall be awarded to Wife and shall be applied
to Husband’ s child support arrearages. The remaining arrearages in
the amount of $7,441.68 which includesinterest through August 31,
1998, shall be reduced to judgment, subject to execution.

e. Wife shall be awarded custody to the parties three (3) minor
children. Husband shall have visitation with the minor children one
weekend per month so long as he resides outside of Tennessee.

In the event of hisreturnto Tennessee, visitation shall be every other
weekend, alternating holidaysand up to two weeks non-consecutively
in the summer.

f. Husband shall pay child support to Wife, with the child support
based upon Husband's earning capacity of $25,000.00 per year.
Therefore, Husband shall pay child support to Wifeinthe amount of
$692.00 per month beginning September 1, 1998. Husband shall pay
to Wife, as additional child support, 41% of Husband's stock
dividends and 41% of Husband's proceeds in the distribution of
profits from LADS.

g. Husband shall provide sufficient dependent healthcare insurance
coverage for the minor children.

h. Husband's partnership interest in LADS and his stock in OB
Development Co., Inc. is awarded to Husband as his separate

property.

i. Husband shall not conspire or consort with any party inan attempt
to impede or obstrud the distribution of these funds or disobey the
Orders of this Court.



J. Husband shall pay to Wife and Wife's counsd the sum of
$25,000.00 as a portion of Wife's attorney fees.

k. The Court costs shall be assessed against Husband, for all of
which let execution issue.

We will consider Wife's issues Il and |11, regarding the classification of the ownership
interestin LADS and the award and classification of alimony, together with Husband’ sissues|| and
[11, addressing clasdfication of the Eaton Street propety and the amount and classification of
aimony. Wifetakesissuewith thetrial court’s classification of the one-quarter interestin LADS
as separate property belonging to Husband. Wife asserts that during the marriage the parties used
gift fundsfrom Husband’ s parentsto capitalize LADSand other assetsacquired during themarriage.
Wifeassertsthat sincethese assetsweretreated asmarital property during the marriage, they should
be treated as marital property in the classification of property. Husband's issue |1 addresses
whether the trial court erred in its classification of the Eaton Street resdence as maritd property
when it was acquired in the same manner as Husband’ s separate property. We consider theseissues
together as they all address the classification and division of property by the trial court.

In Batson v. Batson 769 S.W.2d 849 (Tem. Ct. App. 1988) thecourt said:

Tennesseeisa"dual property" jurisdiction becauseitsdivorce
statutes draw a distinction between marital and separate property.
Since Tenn.Code Ann. 8§ 36-4-121(a) (Supp.1988) providesonly for
the division of marital property, proper classification of a couple's
property is essential. See 3 Family Law and Practice § 37.08[1]
(1988). Thus, asafirst order of business, it isincumbent on thetrial
court to classify the property, to give each party their separae
property, and then to divide the marital property equitably. See2 H.
Clark, The Law of Domestic Relationsinthe United States§ 16.2, at
183-84 (2d ed. 1987).

Tenn.Code Ann. 8§ 36-4-121(b) containsthe ground rulesfor
classifying property, and little elaboration is needed beyond the
statute itself. Tenn.Code Ann. § 36-4-121(b)(2) defines * separate
property’ as.

al real and personal property owned by a spouse
before marriage; property acquired in exchange for
property acquired before marriage; income from and
appreciation of property owned by a spouse before
marriage except when characterized as marital
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property under subdivision (b)(1); and property
acquired by a spouse at any time by gift, bequed,
devise or descent.

ThisCourt has construed this sectionto mean that giftsby one
spouse to another of property that would otherwise be classified as
marital property are the separate property of the recipient spouse.
This Court has also found that the portion of a spouse's pension or
other retirement bendit attributable to creditableservice prior to the
marriage is separate property.

Tenn.Code Ann. 8 36-4-121(b)(1) defines‘ marital property’

all real and personal property, both tangible and
intangible, acquired by either or both spousesduring
thecourseof themarriage... including incomefrom,
and any increase in value during the marriage, of
property determined to be separate propety in
accordance with subdivision (b)(2) if each paty
substantially contributed to its preservation and
appreciation and the value of a vested pension,
retirement or other fringe benefit rights accrued
during the period of the marriage.

Id. at 856 (emphasis added). In addition, Tennessee courts haveheld that in determining whether
property ismarital or separate, theinquiry isnot limited to what is contaned in the title documents
but rather all interests are to be considered. Jonesv. Jones, 597 S.W.2d 886 (Tenn. 1979). “Inthe
final analysis, the status of property depends not on the state of its record title, but on the conduct
of the parties.” Mondelli v. Howard, 780 SW. 2d 769, 774 (Tenn. Ct. App. 1989).

In Batson v. Batson, 769 S.W.2d 849 (Tenn.App.1988), the court recognized that separate
property may become marital if its owner treats it as such. Batson, 769 SW.2d at 858. The
Batson court defined thedoctrine of transmutation as follows:

[Transmutation] occurs when separate property is
treated in such a way as to give evidence of an
intention that it become marital property. One
method of causing transmutation is to purchase
property with separate funds but to take title in joint
tenancy. This may also be done by pladng separate
property in the names of both spouses. Therationale
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underlying both these doctrines is that dealing with
property in these ways creates a rebuttable
presumption of a gift to the marital estate. This
presumption is based also upon the provision in
many marital property statutes that property
acquired during the marriage is presumed marital.
The presumption can be rebutted by evidence of
circumstances or communications clearly indicating
an intent that the property remain separate.

2 H. Clark, The Law of Domestic Relations in the United States 8
16.2, at 185 (1987).

Batson, 769 S.W.2d at 585 (emphasis added).

The assets acquired during the marriageinclude the one-quarter interest in LADS, the Eaton
Street marital residence, the Park Avenue rental property, and an interest in OB Devel opment. All
assetswere acquiredduring the marriage and weretreated as marital assetsby both parties. Thetrial
court drew adistinction between Husband’ s parents’ motivation in giving giftsto Husband and in
giving giftsto Wifestating “it wastheintention of Husband’ s parentsin making these giftsto confer
a benefit upon their child and heir, the gifts to Wife being made in consequence of and as
accommodation to the tax laws.” Although we do not doubt that Husband’ s parents wished to
confer abenefiton their son, thetestimony at trial clearly indicatesthat these gifts, both to Husband
and Wife, were intended to result in atax benefit to Clinton C. Thomas and his wife. The record
reflects that gifts were used to pay marital expenses as well as to purchase marital assets. With
regard to these gifts, Clinton C. Thomas testified:

Q: All right what sort of gifts are you taking about?

A: We gave them the - - that amount of monies or close to it
that you could givetax free- - up to $10,000.00 per child per
parent.

* * * * *
Q: Now, Mr. Thomas, let me just see if we have an agreement

about this. You and your wife, pursuant to the $10,000 per
person year gift tax exemption, gave gifts to your son and
Jennifer - - it looksto be anywhere from 35 to $40,000 ayear
for awhile; isn't that true?

A: Yes. That's correct.
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Q: All right. And those funds were used by Steve and Jennifer
Thomas for several purposes. They were used to acquire the
residence that they now - - she now livesin; isn't that true?

A: Yes, sir.
Q: Those funds were used to acquire the Park Avenue property.
A: Yes, sir.

Q: Those funds were used to capitalize or make the capital
contribution to LAD.

A: Yes, Sir.

The classification and division of the interest in OB development and in the Park Avenue
property were not raised on appeal, however the record indicates that the Eaton Street property, the
interestin LADS, theinterest in OB Devel opment, and the Park Avenue property wereall acquired
during the marriagein the same manner. ThisCourt may initsdiscretion consider other issues not
presented for review. Tenn. R. App. P. 13(b). Intheinterest of justice, we therefore include the
Park Avenue property and the interest in OB Developments in our classification of property.

Since the Eaton Street property, the one-quarter interest in LADS, the interest in OB
Development, and the Park Avenue property were acquired during the marriage, and weretreated
by both parties as marital property, we find that these properties should all be classifiedin the same
manner. We see no evidencein the record to rebut the presumption that all of these assets acquired
during the marriage should beclassified asmarital property. Accordingly, wefindthat thetrial court
erredinclassifying theinterest in LADS and theinterest in OB Devel opment as Husband' s separae
property. Therefore, we vacate the trial court’s order as to those properties. We dfirm the
classification of the Eaton street property as marital property.

Thetrial court failed to classify the Park Avenuerental property but awarded such property
to Wife asaimony in solido, indicating an implied classification as Husband’ s separate property.
T.C. A. 8 36-5-101(d)(2)(H) requires that in awarding alimony the court should consider “the
provisions made with regard to marital property as defined in § 36-4-121." In light of our
classification of property, we vacate the award of the Park Avenue Property as alimony to Wife
along with the alimony award of one-half of Husband’ s proceeds from distributions of LADS for
ten (10) years. We hold that the Park Avenue property, along with the Eaton Street property, the
one-quarterinterestin LADS, andtheinterestin OB Devel opmentsareclassified asmarital property.
The caseisremanded for an equitable division of marital property in accordance with our holding
and for a reconsideration of alimony inlight of our finding. Wife's portion of LADS and of OB
Development, as determined by the trial court on remand, shall be pad out in annual installments
for a period to be determined by the trial court from distributions from these interests.
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Wife sissuel and Husband' sissue | both ask whether thetrial court erredin calculating
Husbands' s child support. Wife assertsthat thetrial court did not consider Husband sincomefrom
all sources, arguing that since Husband did not offer evidence at trid asto his current income, the
trial court should havetaken into consideration theincomeshown on the 1996 joint tax return. The
1996 joint tax return showsatotal grossincome of $176,846.00. In addition, Wife contendsthat the
Tennessee Child Support Guidelines provide for an upward deviation of child support where anon-
custodial parent doesnot exerciseminimal visitation rights. Wifeassertsthat therewasno visitation
schedule set forth in trial court’s order or findings. She argues that because it is obvious from the
factsof the casethat Husband isnot exercising the minimum visitation envisioned by the guidelines,
an additional amount isrequired to compensate Wifefor the added care of the minor children. Wife
further asserts that the guidelines provide for an upward deviation where there are extraordinary
expensesfor the children. Wife contendsthat thetrial court erred in ordering her to pay one-half of
the children’ stuition, in light of her inability to work outside of the home and Husband’ s award of
valuableincome-producing property. Ontheother hand, Husband contendsthat thetrail court erred
in basing his child support on an earning capacity of $25,000.00 per year because all the evidence
at trial pointed to an earning capacity of not more than $20,000.00 pe year. Husband asserts that
trial court correctly denied Wife' sargument that flow-through income from his partnershipinterest
in LADS, which is equd to the taxes owed on the profits, shoud be included in Husband’ s gross
incomefor the purposesof cal culating hischild support obligationssince hedoesnot actually realize
the income. Husband contends the trial court was not in error on this point, as the decision of
whether to distribute profitsis made by the General Manager pursuant to the partnership agreement.
Husband asserts that according to the Tennessee Child Support Guidelines, there is a rebuttable
presumption that al awards of child support are to be based upon the obligor s gross income less
FICA, withholding tax, and other court-ordered child support payments. Husband asserts that the
Child Support Guidelines contemplate the inclusion of only the income that an obligor parent
actually receives and not distributiveincome. Furthermore, thetrial court correctly determined that
when and if there isa distribution of income to the partners of LADS, Husband is obligated to pay
41% net income he receives as child support.

In Brown v. Brown, No. 03A01-9812-CV-0017, 1999 WL 552854 (Tenn. Ct. App. July 28,
1999), the court stated:

Since the Legislature has mandated that courts set a definite amount
of child support, the issue thus becomes how should that amount be
calculated. The child support guidelines, which must be applied as
a rebuttable presumption of the proper amount of child support,
requiresthat child support isto be based upon aflat percentage of the
obligor's net income, depending upon the number of children to be
supported. Tenn. Comp. R. & Regs.tit. 10, ch. 1240-2-4-.03(2). Net
income is calculated by subtracting FICA and federa income tax
from grossincome, so thefirst step is determining the obligor'sgross
income. See Tenn. Comp. R. & Regs. tit. 10, ch. 1240-2-4-.03(4).
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The guidelines define gross incomeas:

al income from any source (before taxes and other
deductions), whether earned or unearned, andincludes
but is not limited to the following: wages, salaries,
commissions, bonuses, overtime payments, dividends,
severance pay, pensions, interest, trust income,
annuities, capital gains, benefits received from the
Social Security Administration, i.e., Title |1 Social
Security benefits, worke's compensation benefits
whether temporary or permanent, judgments
recovered for personal injuries, unemployment
insurance benefits, gifts, prizes, lottery winnings,
aimony or maintenance, and income from
self-employment....

Tenn. Comp. R. & Regs. tit 10, ch. 1240-2-4-.03(3)(a). Accordingly,
the husband's income in the form of interest, dividends, and
partnership distributions would be included within the definition of
"gross income." The guidelines further provide that “[v]ariable
Incomesuch ascommissions, bonuses, overtime pay, dividends, etc.,
should be averaged and added to the obligor's fixed salary.” Tenn.
Comp. R. & Regs. tit. 10, ch. 1240-2-4-.03(3)(b). Therefore, we
conclude that the husband's additional income must be averaged and
added to his salary in order to determine gross income for child
support purposes.

Id. at*4-*5.

On the issue of the determination of obligor parent’ sincome for the purpose of calculation
of child support other jurisdictions have imputed distributive income to an obligor parent with
substantial control over earnings of a corporation or a sole stock holder. See Bleth v. Bleth, 607
N.W.2d 577, 579 (N.D. 2000) (citations omitted). “The less control the obligor spouse has over
retained earnings, however, the more reluctant courts have been to impute corporate income to a
stockholder obligor.” Id. (citations omitted). In Mittsv. Mitts, No. E2000-00374-COA-R3-CV,
2000 WL 1156624 (Tenn. Ct. App. Aug. 16, 2000), the Eastern Section of the Tennessee Court of
Appealsfollowed similar reasoning in addressing the issue of the husband’ s income in setting his
child support obligation. In that case the wife argued on appeal that the husbands's obligation
should be based upon his distributable share of the corporation and the trial court based his
obligation on the amount of his share actually received. Id. The corporation is a Subchapter S
corporation, and the shareholders are required to pay taxes on their goportioned shares of the
corporation’s earnings, regardless of the actual interest paid. This requirement is essentially the
same for a partnership asin the case of LADS. In addressing the question the Mitts Court stated:
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This court has held that where a business is solely owned, the
business accumulation of retained eamings can be considered in
determining an obligor'sincomefor the purposeof child support. See
Sandusky v. Sandusky, C/A No. 01A01-9808-CH-00416, 1999 WL
734531, at *4 (Tenn.Ct.App. M.S,, filed September 22, 1999). That
isbecause "[a] self-employment situation where an obligor spouse or
parent can control the salary he or she receives may raise issues
requiring the court to examine whether the potential exists for the
obligor to manipulate his reported income either by failing to
aggressively solicit business or by inflating his expenses, thereby
minimizing his income." 1d. (internal quotation marks and citation
omitted). However, Husband in the instant case is not the sole
shareholder of Rivermont. On the contrary, he is a minority
shareholder, and thedistributionof the corporation'sincomeiswithin
the control of the majority shareholder, his father. Thus, Husband
does not have the ability "to manipulate his reported income" as a
sole shareholder would. Wife has not cited any authority--and we are
not aware of any--that would require a court to consider a
corporation’s retained earnings in calaulating an obligor's income
where the obligor is a minority shareholder and thus lacks control
over the distribution of the corporation’'sincome. We therefore find
that thetrial court properly based Husband's minimum child support
obligation on the payments Husband actually received from the
corporation.

Mitts, at *5.

Wife assertsthat the distributive inoome from LADS for 1996 should have been considered
in making a determination of Husband' s income for child support purposes. Husband contends,
however, that the amount shown as distributive income by the partnership was not actually income
that he received. Thetria court found that Husband did not receive the income as contempl ated
under the child support guidelines, and from our review of the record, the evidence does not
preponderateagainst thetrial court’ sfindings. Thetrial court’s omission of Husband’ sdistributive
sharesnot actually receivedisin accordancewith Tennessee law as Husband' sfather, not Husband,
controls distributions from LADS. See Mitts, supra. Husband also asserts that the trial court’s
finding that his child support obligation should be based upon $25,000.00 per year is not supported
by the evidence and that it should be $20,000.00 per year. We must disagree. Husband’ sbrief notes
that when thedistributiveincomefrom LADSand therental incomefrom Park Avenue arededucted
from the 1996 tax return, along with the $686.00 income attributed to Wife, the total amount of
income Husband received for thefiscd year 1996 was $25,804.00. A ccordingly, the evidence does
not preponderate against the trial court’s finding that Husband’ s annual income for child support
calculation is $25,000.00. Thetria court properly awarded child support based upon this figure
However, on remand the trial court must reconsider the award of child support as to 41% of
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Husband’ s share of distributionsfrom LADS and OB Development. Aspreviously noted, we have
determined that Husband' s interest in LADS and OB Development as marital property subject to
division by the court. Wife sinterest isto be paid in installments as determined by the trial court
from thedistribution Husband received therefrom. Accordingly, Husband’schild support obligation
for 41 percent of the distribution shall be calcul ated on the difference between the total distribution
and the amount paid to Wife. In addition, thetrial court should address the upward deviationsfrom
the child support guidelines requested by wife and the division of private school tuition for the
parties three minor children.

InWife slssue4, Husband' slssue6, Wifecontendsthat thetrial court erredinfailing
tojoin Husband’ sfather, Clinton C. Thomas, asathird party defendant. Wife assertsthat evidence
at trial showed that LADS owesthe marital estate$67,000.00. Wifeassertsthat Clinton C. Thomas
and Husband fabricated promissory notes to create a debt from Husband to his father, and that
Clinton C. Thomastestified at trial that these noteswererepaid to him by adistribution from LADS
to Husband.

Rule 19 of the Tennessee Rules of Civil Procedure addresses“ Joinder of Persons Needed for
Just Adjudication” stating:

19.01. Person to BeJoined if Feasible. - A person who is subject
to the jurisdiction of the court shall bejoined as a party if (1) in the
person’s absence complete relief cannot be accorded among those
already parties, or (2) the person claims an interest relating to the
subject of the action and is so situated that the disposition of the
action in the persons absence may (i) as a practical matter impair or
impede the person’ sability to protect that interest, or (ii) leave any of
the persons already parties subject to a substantial risk of incurring
double, multiple, or otherwise inconsistent obligations by reasons of
the claimed interest. If the person has not been so joined, the court
shall order that the person be made a party....

Thetrial court foundthat Wife’ smotionto join Clinton C. Thomasasaparty defendant was
not well taken and denied that motioninitsentirety. Our review of therecord reveal stestimony that
thedistributionsmadeto repay theloansthat Clinton C. Thomas' schildren had madeto LADSwere
made in November of 1997. Clinton C. Thomas stated that the $49,000.00 distribution from LADS
to Husband was actually apayment on the $67,000.00 natethat Husband was holding against LADS.
Clinton C. Thomasfurther testified that upon thedistribution to Husband, hereceived fundsto apply
to the outstanding loan to his son. Although the evidence at trial indicates that the five promissory
notes representing Clinton C. Thomas's“loan” to Husband were not executed on the dates testified
to by Clinton C. Thomas, we do not believe that the LADS distribution to Husband or the
guestionablepromissory notes justify the addition of Clinton C. Thomas as athird party defendart.
Therefore, we find that evidence does not preponderate against the trial court’s denial of Wife's
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motion. On remand, the trial court should take into account the discredited testimony of the
promissory notesin the valuation of LADS for the purpose of an equitable division.

Wife slssueV and Husband' sIssue VIl address whether the trial court erred in dismissing
Wife' s petition for civil contempt with prejudice. On June 1, 1998, Wife filed a petition for avil
contempt alleging that Husband was in arrears on his pendente lite support for the months of
November 1997 through May 1998 in the amount of $11,725.00. The petition also alleged that
Husband had failed to pay the children’s private school tuition for the 1998/99 school year. The
petition was set to be heard on July 21, 1998. On July 20, 1998, counsel for Mr. Thomas requested
acontinuance. The hearing was rescheduled for August 18, 1998. On October 26, 1998, thetrial
court entered an order stating that Wife desires to dismiss the petition with prejudice and thereby
dismissed Wife' spetition for civil contempt with prejudice. On December 11, 1998, thetrial court
entered a corrected order Nunc Pro Tunc stating that Wife desired to dismiss the petition for civil
contempt without prejudice and that thetrial court’ sorder of dismissal with prejudice wasover the
objection of Wife. Wife contendsthat the dismissal of the petition by thetrial court with prejudice
was in error, because Husband was able to effectively avoid service by moving to Florida. Wife
assertsthat sheisnow barred from pursuing acontempt action against Husband for failureto support
his children.

We find that the trial court was not in error in dismissing Wife's petition with prejudice.

The order correcting the previous order of voluntary dismissal with prejudice states that Husband
desired to have the petition for civil contempt dismissed with prejudice. Tennessee Rulesd Civil
Procedure providefor adismissal for plaintiff’ sfailureto prosecute or comply withtherules. Tenn.
R.Civ.P. 41.02(1). Thetrial court wasnotinerror in dismissing the petition with prejudiceat the
request of Husband, as Wife had failed to serve processon the Husband pursuant to Tennessee Rule
of Civil Procedure 5.01 requiring service of process of “every pleading subsequent tothe original
complaint.”

Finaly, In Wife' sissue V1, she contendsthat thetrial court erred infailing to assign marita
liabilities. Wife contends that Husband’ s substance abuse had atremendous impact on thefamily’s
finances. Wife asserts that Husband is in a better position to assume the marital debt as he has a
degreein social work and has been employed since receiving his degree. On the other hand, Wife
has not been employed outside the homesince the birth of the parties’ oldest childin 1986, and is
currently consumed with the care of the youngest child, Ivy, who hasbeen diagnosed with Williams
Syndrome.

Trial courts have the authority to divide marital debtsin the same manner that they
apportion marital assets. Mahaffey v. Mahaffey, 775 SW. 2d 618, 623 (Tenn. Ct. App. 1989)
(citing Whitley v. Whitley, 757 P.2d 849, 850 (Okla. Ct. App. 1988); 2 H. Clark, The Law of
Domestic Relations in the United States § 16.4, at 198 (2d ed. 1987). When apportioning debts,
courts are to consider:
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(1) which party incurred the debt and the reason for the debt, see
Dahlberg v. Dahlberg, 358 N.W.2d 76, 80 (Minn. Ct. App. 1984);
(2) which party benefitted from theloan, Bodiev. Bodie, 590 S.W.2d
895, 896 (Ky. Ct. App. 1979); Shink v. Shink, 140 A.D.2d 506, 528
N.Y.S.2d 847, 849 (1988); and (3) which party is better able to
assumethe debt. Geldmeier v. Geldmeier, 669 S.W.2d 33, 35 (Mo.
Ct. App. 1984).

Mahaffey, 775 SW.2d at 624.

Wife suncontroverted testimony at trial indicated that Husband’ s use of drugs and al cohol
contributed to the martial debt. However, it does not appear that Husband was the sol e contributor
to the debt, nor was he the sole beneficiary. Wife' samended affidavit of income and expensesfiled
on December 3, 1997, and introduced at trial shows credit card debts totaling $16,602.25, and
$177.19 in outstanding, uninsured medical hills.

Because the trial court failed to make an assignment of marital debt, on remand, marital
debts should be divided according to the foregoing Tennessee law.

Husband also raises a question regarding the assignment of debt in his issue V which
questionswhether thetrid court erredinfailing to credit him $10,400 for theloan he obtained to pay
the children’ sprivate school tuition. At trial, Husband failed to put on any proof asto the existence
of hisloan and the record lacks sufficient evidence to establish such debt. Inlight of the foregoing,
the trial court did not err in refusing to rule upon thisissue in the parties divorce proceeding.

In Husband’s issue |V, he asserts that the trial court erred in awarding Wife $25,000.00
attorney’ sfees. An award of attorney’ sfeesconstitutesalimony insolido. Herrerav. Herrera, 944
SW.2d 379, 390 (Tenn. Ct. App.1996); Cranford v. Cranford, 772 SW.2d 48, 52 (Tenn. Ct.
App.1989). Aswith any alimony award, in determining whether to award attorney'sfees, thetrial
court should consider the relevant factorsin T.C.A. 8 36-5-101(d)(1). The decision whether or not
to award attorney’ s fees is within the sound discretion of the trial court and "will not be disturbed
upon appeal unless the evidence preponderates against such adecision.” Kincaid v. Kincaid, 912
S.W.2d 140, 144 (Tenn. Ct. App. 1995); see Rule 13(d) Tenn. R. App. P.

A spouse with adequate property and income is not entitled to an award of alimony to pay
attorney’ sfees and expenses. Umstot v. Umstot 968 S.W.2d 819, 824 (Tenn. Ct. App. 1997); and
Duncan v. Duncan, 686 S.W.2d 568, 573(Tenn. Ct. App. 1984). Wherethe court awardsthe wife
alimony in solido adequate for her needs and attorney’ s fees, it may not be proper for the court to
make an additional award of alimony in solido for payment of the wife's attorney’sfees. Id.

“Theseawardsare appropriate, however, onlywhen the spouse seeking them lackssufficient
fundsto pay hisor her ownlegal expenses,” Houghlandv. Houghland, 844 SW.2d 619, 623 (Tenn.
Ct. App.1992); Ingramv. Ingram, 721 S.W.2d at 264, or would be required to deplete his or her
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resourcesin order to pay these expenses. Harwell v. Harwell,913 SW.2d 163." Brown v. Brown,
913 SW.2d 163, 170.(Tenn. Ct. App. 1994). In addition, the spouse obtaining the divorce should
not be left in a worse financial situation than he/she was before the other spouse's misconduct
brought about the breakup of the marriage. See Long v. Long, 957 SW.2d 825, 830 (Tenn. Ct.
App. 1997); Shackleford v. Shackleford, 611 S.W.2d 598, 601 (Tenn. Ct. App.1980).

Because of our reclassification of the parties’ property and the necessity of a determination
by thetrial court of thedivision of marital property, the award of attorney fees should be vacated for
further consideration by thetrial court on remand.

Insum, thetrial court’s classification of the one quarter interestin LADS and theinterest in
OB Development isreversed, and theseinterestsare classified asmarital property. Thetrial court’s
implicit classification of the Park Avenue property as Husband' s separate property isreversed, and
this property isclassified as marital property. The trial court’s classification of the Eaton Street
property as marital property isaffirmed. Inview of the reclassification of the marital property, we
vacate the decree of the trial court as to distribution of marita assets and the award of aimony in
solido and remand the case to the trial court for a proper determination of the division of marital
property and awar d of dimony insolidoif required, consistent with thisopinion. Theawardto Wife
of $25,000.00 attorney feesas dimony in solido is likewise vacated to be considered onremand in
conjunction with the court’ s distribution of marital property. On remand, the trial court shall alo
apportioned the marital debt. Thetrial court’ sdecreeasto child support isvacated. Onremand, the
trial court should set the amount of Husband’ s monthly child support obligation in accordance with
this opinion. The trial oourt’s present avard of child support remains in effect pending
determination and award of child support onremand. Thetrial court’ sdecreeisaffirmedwithregard
to Husband's IRA, the award of custody of the parties three minor children, visitation, and
insurance. The caseisremanded for further proceedings consistent with the opinion. Costs of the
appeal are equally divided between the parties, appellant, Jennifer Purcell Thomas, and appellee,
Stephen Alexander Thomas, and their sureties.

W.FRANK CRAWFORD, PRESIDINGJUDGE, W.S.
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